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  MR 130/2016 

IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS, SONITPUR,   
    TEZPUR 

 
     M.R. CASE NO. 130/2016 
(UNDER SECTION 125 Cr. P.C.) 
 

Smt. Chanchal Devi 
Wife of Sri Sanjay Choudhury 
Presently residing at : 
Village - Mulan Pukhuri 
P.O.- Balipara 
P.S.- Chariduar 
Dist.- Sonitpur, Assam …………………. 1st Party/ Petitioner 

 
---------Versus--------- 
 

Sri Sanjay Choudhury 
Son of Sri Kishan Choudhury 
Presently residing at : 
Bylane No. 5/31A 
A Block, Samta Vihar, 
Mukandpur, Delhi-110042……………… 2nd Party/ Opposite Party 

 
Present :  Diganta Goswami, M.A., LL.B., A.J.S. 
  Judicial Magistrate 1st Class 
  Sonitpur, Tezpur 
 
ADVOCATES APPEARED :  
 

Sri Abhijit Bhuyan  :-               Learned Advocate for the 1st Party/  
                Petitioner 
None appeared for the 2nd Party/ Opp. Party:- Case proceeded ex-parte 
Ex-parte evidence on  :-   27.11.2017  
Ex-parte argument heard on :-   15.12.2017 
Ex-parte final order passed on :-  29.12.2017 

 
EX-PARTE FINAL ORDER 
 

1. The instant case has been filed by the 1st party/ Petitioner against the 2nd party/ 

Opposite Party claiming maintenance for herself and her two minor children @ Rs. 

5,000/- (Rupees Five thousand) only each per month under section 125 Cr.P.C. 

 

2. The case of the 1st party/Petitioner, in brief, is that she had married the 2nd party/ 

Opposite Party on 17.04.2009 as per Hindu rites and customs at village : Mahnar, District 

: Vaishali, Bihar as per the demand of the groom party. The marriage between the 
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parties was arranged by the family members of both sides. Both the parties are Hindu 

and are governed by Hindu Law. 

 

3. It is stated that at the time of marriage the parents of the 1st Party/ Petitioner gave 

sufficient dowry to the 2nd Party/ Opposite Party viz. 10 tolas of gold ornaments, 

furniture, fridge, washing machine, colour TV, utensils, clothes and a cash amount of Rs. 

1,00,000/- (Rupees One lakh) only. The said articles and cash amount were accepted by 

the Opposite Party at the time of marriage and after completion of marriage rituals, the 

Opposite Party took the Petitioner/ 1st party to his ancestral home situated at Village : 

Chaputa, Chandanpur, P.O.- Mahnar, District- Vaishali, Bihar for a few days and 

thereafter to Samta Vihar, Delhi and started conjugal life with the Petitioner. The 

marriage was duly consummated and both parties lived as husband and wife for a few 

months. Thereafter, the 2nd Party/ Opposite Party started demanding money from the 1st 

Party/ Petitioner and asked to bring Rs. 10,00,000/- (Rupees ten lakh) from her father. 

But, the father of the Petitioner being a poor man failed to fulfil the demand, following 

which the Opposite Party and his family members subjected the Petitioner to physical 

and mental torture. The Petitioner was confined in a room and beaten up by the 

Opposite Party. Sometimes, the Petitioner was even denied food too. In spite of all 

these, the Petitioner stayed in the house of the Opposite Party with a hope that the 

attitude and behaviour of the Opposite Party and his family members towards her would 

someday change. 

 

4. It is stated that during the period of stay with the 2nd Party/Opposite Party, the  

Petitioner became pregnant. Knowing about the pregnancy of the Petitioner, the 

Opposite Party sent her to her parental home at Balipara, Sonitpur, instead of taking care 

of her. During the whole period of pregnancy and child birth of the Petitioner, the 

Opposite Party did not visit her a single time. The parents of the Petitioner took all 

necessary care of her and on 18-07-2010, a male child was born to her. The name of the 

child is Ajur Choudhury and he is 7 (seven) years old now. A copy of certificate of birth 

of Ajur Choudhury, issued by the Department of Economics and Statistics, Govt. of 

Arunachal Pradesh, is annexed. 

 

5. It is stated that after the birth of the child also the Opposite Party didn’t visit the 

Petitioner and pay any maintenance to her and the child. When the child was 6 (six) 

months old, the father of the Petitioner took her along with her minor child to her 
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matrimonial home at Delhi. The father of the Petitioner requested the Opposite Party to 

take care of her daughter and the new born baby. The behaviour of the Opposite Party 

seemed to change for a few days but the Petitioner was again subjected to physical and 

mental cruelty by the Opposite Party and his family members. The Opposite Party 

cohabited with the Petitioner without showing any love and affection towards her. The 

Petitioner was forced to do physical relationship without her consent and willingness. 

Due to such cohabitation the Petitioner again became pregnant and this time also she 

was sent to parental home along with her minor son. The Opposite Party did not want to 

take any responsibility of the Petitioner during the pregnancy and child birth. 

Nevertheless, the parents of Petitioner took care of her and on 22-12-2012, a girl child 

was born to her. The name of the child is Rosmi Choudhury and her present age is 5 

(five) years. A copy of certificate of birth of Miss Rosmi Choudhury, issued by the 

Department of Economics and Statistics, Govt. of Arunachal Pradesh, is annexed. 

 

6. It is stated that after a few months of the birth of the second child the Petitioner 

again went to her matrimonial home. This time, the Petitioner was subjected to severe 

torture by the Opposite Party for giving birth to a girl child. The physical and mental 

torture was too difficult to bear for the Petitioner to bear. Finally, the Opposite Party 

drove out the Petitioner along with the two children in the month of April, 2014 from his 

house. The Petitioner was warned not to go back threatening that if she dares, she 

would face dire consequences. Having no other alternative, the Petitioner came back to 

her parental home at Balipara, Sonitpur along with two children and took shelter in the 

care and custody of her father. The Opposite Party has not come to the parental home of 

the Petitioner nor has made any contact with her to enquire about well-being of the 

Petitioner and her two children since April, 2014. The Opposite Party has not paid any 

maintenance to the Petitioner and their two children. The Petitioner and her parents 

made several requests to the Opposite Party and his family members to take her back to 

Delhi, but they refused. 

 

7. It is stated that the Opposite Party is a businessman by profession. He is a wholesale 

fruit vendor having shop at Azadpur Mandi, Delhi and he has also dwelling houses and 

shop rooms at Samta Vihar, Delhi which he gives on rents. Further, the Opposite Party 

has also a flat at Samta Vihar, Delhi in his name. From all these sources the Opposite 

Party earns not less than Rs. 50,000/- (Rupees fifty thousand) per month. On the other 
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hand, the Petitioner is on verge of starvation due to wilful neglect and desertion by the 

Opposite Party. 

 

8. It is stated that the Petitioner is legally married wife of the Opposite Party and the two 

minor children born out of the wedlock of both parties are legitimate children of the 

Opposite Party and as such all of them are entitled to get maintenance from the 

Opposite Party as per provisions of law. 

 

9. Notice was issued and sent to the Opposite Party, which was received by the Opposite 

Party. The summons to the Opposite Party returned after service. But the Opposite didn’t 

appear and file Written Statement before the court. Hence, vide order dated 29.06.2017, 

it was noted with satisfaction that despite the summons being served, the Opposite Party 

avoided appearing before the court and hence, the case proceeded ex-parte against him.  

 

10. During the trial, the 1st party/ Petitioner produced 2 (two) witnesses, i.e. PW 1 the 

Petitioner herself and PW 2 Smti. Mahapati Devi, the mother of the Petitioner in support 

of her claim, both of whom submitted their evidences-in-chief on affidavit.  

 

11. POINTS FOR DETERMINATION 

 

 Whether the 2nd party/ Opposite party has neglected or refused to maintain his wife? 

 

 Whether the 2nd party has sufficient means to maintain his wife? 

 

 Whether the 1st party /Petitioner is unable to maintain herself? 

 

 Whether the 1st party is entitled to the relief prayed for in this case? 

DISCUSSION, DECISIONS AND REASONS THEREON  

12. The learned counsel for the 1st party/ Petitioner submitted that the Petitioner is 

legally well-entitled to the relief, as prayed for under section 125 Cr.P.C, as the 2nd party/ 

Opposite Party remained absent in spite of having adequate notice of the proceedings 

against him and that the mandate under section 125 Cr.P.C. is aimed at preventing 

vagrancy and destitution in our society.  
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13. PW 1, Smt. Chanchal Devi @ Chanchal Choudhury, the 1st party/ Petitioner herself, 

in her evidence–in-chief on Affidavit reiterated the facts contained in her application 

submitted in the court under section 125 Cr.P.C. Owing to the ex-parte proceedings 

against the Opposite Party, the evidence adduced on behalf of the 1st Party/ Petitioner 

remained unrebutted and unchallenged. I have given my anxious consideration to the 

evidence adduced on behalf of the Petitioner/ 1st party as well as the submissions made 

by the learned Counsel for the Petitioner/1st party. It also transpires from the deposition 

of PW 1 and PW 2, that the 1st Party/Petitioner was driven out of her matrimonial home 

along with her two minor children by the Opposite Party in the month of April, 2014. 

Having no other option, she came back to her parental home at Balipara, Sonitpur along 

with her two children and took shelter there.  Since then the Opposite Party never came 

to meet the 1st Party, nor made any contact with her nor paid a single rupee towards 

maintenance of her and her two children. Even after making of several requests to the 

Opposite Party, he refused to take back the 1st party/ Petitioner and the two children. As 

such, it can be well assumed that the 2nd party wilfully neglected and refused to maintain 

his wife and two children.  

 

14. PW 2 Smt. Mahapati Devi corroborated the facts stated by the Petitioner in her 

evidence-in-chief on Affidavit. She stated that her daughter Chanchal Devi was married 

to the Opposite Party as per Hindu rites and customs and they have two children. The 

Opposite Party drove out the Petitioner of his home refusing to maintain her and the two 

children, who have taken shelter in their home. Further, she stated that the Petitioner 

has no source of income and she has been dependent on the father of the Petitioner for 

survival of herself and the two children. The father of the Petitioner is a poor man and he 

is ill now.  

 

15. The Opposite Party is a businessman by profession. The Opposite Party is a 

wholesale fruit vendor having shop at Azadpur Mandi, Delhi. The Opposite Party also has 

dwelling houses and shop rooms at Samta Vihar, Delhi which he gives on rent. Further, 

the Opposite Party also has a flat at Samta Vihar, Delhi in his name. From all these, the 

Opposite Party earns not less than Rs. 50,000/- (Rupees fifty thousand) per month. On 

the other hand, the Petitioner has no source of income and has to depend on her old and 

ailing father for the maintenance of herself and her two children. Her father is also a 
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poor man who is making livelihood by selling vegetables and he can’t support her with 

the minimum necessities. The minor children have now been totally dependent, 

financially and emotionally, upon the Petitioner. It is beyond doubt that the children can’t 

maintain themselves. 

As such, it points out that the 2nd party/ Opposite Party has sufficient means to 

provide for, yet he has neglected and refused to provide the same to his wife and 

children. It is the solemn duty of an able bodied man to provide for the necessities of life 

to his wife.  

16. In view of the above, Points No.  (a), (b) and (c) are determined in the affirmative 

and favourably for the 1st Party/ Petitioner. 

 

17. The aforesaid piece of evidence of the 1st Party/ Petitioner and the PW2 remained 

unchallenged since the Opposite Party didn’t appear and file Written Statement 

countering the allegation nor cross-examined the 1st party/Petitioner. Situated so, it 

becomes an admitted fact that the Opposite Party refused or neglected to provide any 

maintenance to the Petitioner. Being the husband of the Petitioner, the Opposite Party is 

morally and legally bound to maintain her. 

 

18. As such, I find reasonable ground to state that in affirmation of Point No. (d), the 1st 

party/ Petitioner is certainly entitled to get maintenance allowance from the 2nd Party/ 

Opposite party. Though there is no cogent evidence on record as to the actual amount of 

income of the Opposite Party, as he is the husband of the 1st party/ Petitioner and father 

of the two children and also an able bodied and mentally fit person, he is under legal 

obligations to maintain her and their children. Moreover, the matter of imparting 

education to the two growing children is also involved herewith, which also requires 

expenditures. Today’s children are the future citizen of our country.   

 
 

19. Accordingly, the prayer filed under section 125 Cr.P.C by the 1st party/ Petitioner is 

allowed. Considering all aspects and in particular the alarming rise of prices even of 

articles/ goods of bare necessities, the 2nd party/Opposite Party is directed to pay @ Rs. 

4,000/- (Rupees four thousand) only to the 1st Party/Petitioner and @ Rs. 2,000/- 

(Rupees two thousand) only to each of the children as monthly maintenance payment 

amount to be received by the 1st Party/ Petitioner. The total amount payable by the 2nd 
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party/ Opposite Party to the 1st party/ Petitioner is Rs. 8,000/- (Rupees eight thousand) 

per month. 

 

Let a copy of this Order be furnished to the 1st party/Petitioner free of cost. 

 

Accordingly, this case is disposed of ex-parte on the aforesaid terms. 
 

Given under my hand and seal of this court on the 29th day of December, 2017. 

 

 

Typed and corrected by me 

 

D. Goswami,  
JMFC, Sonitput, Tezpur 

        Diganta Goswami, A.J.S. 
     Judicial Magistrate 1st Class 

Sonitpur, Tezpur 
 

 
 
 
 

APPENDIX 

Petitioner Witnesses : 

PW 1        ….   Smt. Chanchal Devi 

PW 2         …   Smt. Mahapati Devi 

 
Opposite Party Witness : None 

Petitioner Exhibits/Documents : None 

Opposite Party Exhibits/ Documents : None      

         Diganta Goswami, A.J.S. 
                Judicial Magistrate 1st Class 
         Sonitpur, Tezpur 
 


